Tom Chambers’ Pre-Trial Notebook…
Service Under the Non-Resident Motorist Act Requires Extreme Caution


The case of Omaits v. Raber, 56 Wn. App. 668(1990), demonstrates the potential peril of service under the Non-resident Motorist Act.  Plaintiff’s counsel negotiated with defendant’s insurer until two months before the statute of limitations ran.  The plaintiff filed a summons and complaint in Kitsap County and served under the Nonresident Motorist Act.  Counsel appeared for the defendant and did not raise failure to serve as a CR 12(b) defense.  Defense counsel served interrogatories and otherwise proceeded with the case until after the statute of limitations had run and then brought a motion for summary judgment on the grounds that the Nonresident Motorist Act had not been strictly satisfied.

The court granted the motion for summary judgment holding, among other things, that the appearance by the defense attorney and the filing of an answer, which did not raise inadequate service as an affirmative defense, did not prevent the defense from being raised after the suit was time barred.

How to Proceed

1. Each time service under the Non-resident Motorist Act is followed read RCW 46.64.040 carefully.  According to the statute, notice of service on the Secretary of State as attorney-in-fact is appropriate, provided that notice of such service was first sent to the defendants at their last known address by registered or certified mail, return receipt requested.  Additionally, the plaintiff and plaintiff’s attorney are required to sign affidavits indicating that they have with due diligence attempted to locate the defendants within the state.  The notice of service on the Secretary of State, the plaintiff’s affidavit of compliance, and affidavit of plaintiff’s attorney are attached to each summons and complaint and sent by registered or certified mail to the defendants at all known addresses of the defendants.  If the defendants’ endorsed receipt is received, it should then be entered as part of the return of process by filing with the court.
2.  Use due diligence to locate the defendants within the state and then prepare the plaintiff’s affidavit and plaintiff’s attorney’s affidavit with specific facts demonstrating that due diligence has been exercised.  Do not rely strictly on conclusory statements.
3. Serve by mail using return receipt requested and “restricted delivery” (acceptance by an agent may or may not satisfy the statute).

4. After defense counsel has appeared, and before the statute of limitations runs, file a motion for partial summary judgment or other order seeking a ruling as a matter of law that the requirements of RCW 46.64.040 have been satisfied.  This motion should be filed whether or not insufficient process is raised as an affirmative defense.
The following are some of the necessary sample forms.  Others, including the motion for partial summary judgment, will be printed in coming months.

Cover Letter to Secretary of State

March 5, 1992

SECRETARY OF STATE

Legislative Building

Olympia WA 98504

Re: Goode v. Dude
Dear Sir:

Please find enclosed four copies of the summons and complaint in the above-referenced matter, together with our check in the amount of $50.  Service is made upon you as attorney for the defendants, Slime E. Dude and Jane Doe Dudette Dude, pursuant to RCW 46.64.040.
The last known address of the defendants is 4617 N. Karlov, Chicago, Illinios, 60630.

Thank you for your attention to this matter.

Very truly yours,
Marty Dena

Paralegal

Enclosures:
Summons and Complaint



Check for $50

cc w/enc: Johnny B. Goode

SUPERIOR COURT OF

WASHINGTON FOR

KING COUNTY

JOHNNY B. GOODE,


)

Plaintiff,

)

No. 92-1-23456-7

vs.





)

SLIME E. DUDE and


)

NOTICE OF SERVICE ON

JANE DOE DUDETTE


)

SECRETARY OF STATE
DUDE, husband and Wife


)
Defendants.
)

_______________________________
)

TO: Defendants above-named

NOTICE IS HEREBY GIVEN YOU AND EACH OF YOU that service of summons and complaint in the above-referenced action will be made on the Secretary of State of Washington pursuant to RCW 46.64.040.

DATED:  March 5, 1992.
________________________________
THOMAS J. CHAMBERS, WSBA #2580

Attorney for Plaintiff

Cover Letter to Plaintiff

March 9, 1992

Mr. Johnny B. Goode

444 South 84th
Seattle WA 98122

Re: Goode v. Dude

Dear Mr. Goode:


We have been unable to locate the defendants in the above-referenced matter in order to serve them with the summons and complaint.


Therefore, pursuant to state law, the summons and complaint for service on the defendants will be served on the Secretary of State as attorney-in-fact for the defendants.  RCW 46.64.040 provides that notice of such service be mailed to defendants, registered mail, return receipt requested, with plaintiff’s affidavit of compliance attached to the process.  We would be appreciative if you would sign the enclosed affidavit which we have prepared for your signature before a notary public and return it to this office in the envelope provided.  The copy is for your records.


Thank you for your cooperation.  If you have any questions, please do not hesitate to contact us.

Very truly yours,
Thomas J. Chambers

TJC:pac
Enclosure: Plaintiff’s Affidavit

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

JOHNNY B. GOODE,


)

NO. 92-1-23456-7

Plaintiff,

)

vs.





)

PLAINTIFF’S AFFIDAVIT OF

SLIME E. DUDE and JANE DOE 

)

COMPLIANCE

DUDETTE DUDE,



)

husband and wife,



)

Defendants.

)

_______________________________
)

STATE OF 


)

WASHINGTON

)
ss.

COUNTY OF KING

)

JOHNNY B. GOODE, being first duly sworn on oath, deposes and says:


I am the plaintiff in the above-entitled action.


On January 29, 1988, I was proceeding northbound in the inside lane of Lake city Way N.E. at approximately 30 to 35 miles per hour when the defendant, Slime E. Dude, operating a Budget Rent-A-Car, exited a parking lot located at 8914 Lake City Way N.E. and proceeded across both northbound lanes and struck my vehicle, causing me to suffer serious personal injuries.  At the scene of the collision, the defendant told me that he was driving a Budget Rent-A-Car and was a resident of the state of Illinois.  He produced an Illinois driver’s license and also provided me with an Illinois address.

The collision was investigated by Officer K. I. All who prepared a traffic collision report which indicated that the defendant resided at 4617 N. Karlov, Chicago, Illinois, 60630.

On October 26, 1990, Notice of Service on Secretary of State, Summons and Complaint, and Affidavit of Attorney were forthwith sent by me to the defendants, Slime E. Dude and Jane Doe Dudette Dude, to the last known address of the defendants, such address being 4617 N. Karlov, Chicago, Illinois, 60630, and the Plaintiff’s Affidavit of Compliance was appended to the process.

_______________________________

SUBSCRIBED AND SWORN TO before me this ___________ day of 1992

by  ____________________________________

NOTARY PUBLIC in and for the

State of Washington, residing at

_________________________.

My commission expires: ________________.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

JOHNNY B. GOODE,
)
NO. 92-1-23456-7


Plaintiff,

)
AFFIDAVIT OF

vs.



)
ATTORNEY

SLIME E. DUDE and

)

JANE DOE


)

DUDETTE DUDE,

)

husband and wife,

)


Defendants.

)

________________________

THOMAS J. CHAMBERS, being first duly sworn, on oath, deposes and says:


I am one of the attorneys for the plaintiff in the above-entitled action.  On January 29, 1988, the plaintiff, Johnny B. Goode, was involved in a motor vehicle collision with Slime E. Dude in Seattle, Washington.  At the time of the collision, the defendant was driving an automobile rented from Budget Rent-A-Car.  Subsequent to the collision, the police officer investigating the matter filled out a State of Washington Traffic Collision Report indicating that the defendant’s address was 4617 N. Karlov, Chicago, Illinois, 60630.  The defendant further provided the above mentioned address to the plaintiff at the scene of the accident and produced an Illinois driver’s license bearing the same address.


I have, with due diligence, determined that the defendant is living outside of the state of Washington in as much as he was driving a rental car, provided an Illinois driver’s license to the plaintiff, and that the Washington State Police Traffic Collision Report has confirmed that the defendant was a nonresident motorist at the time of the motor vehicle collision.


The defendant’s last known address being 4617 N. Karlov, Chicago, Illinois, 60630, and the plaintiff’s affidavit of compliance was appended to the process.

____________________

SUBSCRIBED AND SWORN TO before me this _____________day of 1992

by __________________________________________

     __________________________________________

NOTARY PUBLIC in and for the

State of Washington, residing at
___________________.

My commission expires: _______________.

IN THE SUPERIOR COURT OF THE

STATE OF WASHINGTON

IN AND FOR THE COUNTY OF KING

JOHNNY B. GOODE,
)
No. 92-1-23456-7


Plaintiff,

)
MOTION FOR

vs.



)
PARTIAL

SLIME E. DUDE and

)
SUMMARY

JANE DOE


)
JUDGMENT

DUDETTE DUDE,

)


husband and wife,

)


Defendants.

)

________________________

I. RELIEF REQUESTED

Plaintiff by and through his attorney Thomas J. Chambers, respectfully moves the court to enter a partial summary judgment holding as a matter of law that the plaintiff has properly served the defendants pursuant to RCW 46.64.040 and that the court has jurisdiction over the defendants.
II. STATEMENT OF THE FACTS

On January 29, 1988, the plaintiff, Johnny B. Goode was proceeding northbound in the inside lane of Lake City Way N.E. at approximately 30 to 35 miles per hour when the defendant, operating a Budget Rent-A-Car, exited a parking lot located at 8914 Lake City Way N.E., proceeded across both northbound lanes, and caused the defendant’s vehicle to strike the plaintiff’s, causing the plaintiff serious personal injuries.  At the scene of the collision, defendant told plaintiff he was a resident of the state of Illinois, produced an Illinois driver’s license, and provided an Illinois address.  The collision was investigated by Officer D. Tecktive, who prepared a traffic collision report which indicated that the defendant resided at 4617 N. Karlov, Chicago, Illinois, 60630.


On October 24, 1990, a summons and complaint were filed in the Superior Court of Washington for King County.  On October 26, 1990, plaintiff served notice to the Secretary of State and copies of the summons and complaint, together with notice of service on the Secretary of State, plaintiff’s affidavit of compliance, and affidavit of attorney, were mailed to defendant through United States First Class Mail, certified, return receipt requested, to his residence at 4617 N. Karlov, Chicago, Illinois, 60630.  In addition, the summons, complaint and the other legal documents were also mailed to defendants by the Secretary of State on October 29, 1990, via first class, certified mail.  The above documents were received by defendants on November 2, 1990.

III. ISSUE

Pursuant to Omaits v. Raber, 56 Wn. App. 668 (1990), the plaintiff is required by good practice to secure an order that this court has jurisdiction over the defendant, whether or not the defendant has raised process or jurisdiction as an affirmative defense.


The issue is whether the plaintiff has satisfied the requirements of RCW 46.64.040.

IV. EVIDENCE RELIED UPON

This is based upon the following:

1. Plaintiff’s Complaint

2. Defendant’s Answer to Plaintiff’s Complaint

3. Affidavit of Thomas J. Chambers

4. Affidavit of Paralegal with Exhibits Attached

V. AUTHORITIES

RCW 46.64.040 states, in essence, that a nonresident’s use of the public highways in Washington, as evidenced by his operation of a vehicle thereon, is deemed equivalent to an appointment by the nonresident of the Washington Secretary of State to be the non-resident’s attorney, upon whom may be served all process against the nonresident growing out of any collision the nonresident was involved in while operating a vehicle upon Washington’s public highways.  Service of a summons upon the Secretary of State, or his office, is sufficient and valid personal service upon the nonresident, provided:


That notice of such service and a copy of the summons or process is forthwith sent by registered mail with return receipt requested, by plaintiff to the defendant at the last known address of the said defendant, and the plaintiff’s affidavit of compliance herewith are appended to the process, together with the affidavit of the plaintiff’s attorney that he has with due diligence attempted to serve personal process upon the defendant at all addresses known to him of defendant and further listing in his affidavit the addresses at which he attempted to have process served.  However, if process is forwarded by registered mail and defendant’s endorsed receipt is received and entered as a part of the return of process then the foregoing affidavit of plaintiff’s attorney need only show that the defendant received personal delivery by mail.

As stated by the Supreme Court in Martin v. Meier, 111 Wn.2d 471 (1988), the Non-Resident Motorist Act now provides three methods for plaintiffs to effect notice to defendants essential for due process:


The statute now has three tracks for notice to defendant: defendant’s endorsed return receipt; personal service out-of-state; or plaintiff’s attorney’s sworn statement that he or she has with due diligence attempted to serve the defendant at all known addresses, and has sent a copy of the summons and complaint to the last known address of the defendant with notice that service has been made on the Secretary of State.


Plaintiff elected to follow the first of these tracks; serving the defendant by certified mail at the street address in Illinois, and procuring the endorsed return receipt.

The United States Supreme Court has held:


While the act of a nonresident in using the highways of another state may properly be declared to be an agreement to accept service of process on a state officer such as the Secretary of State in a suit arising out of an automobile accident while the nonresident is using the highway, due process requires either the state officer or the plaintiff to mail notice to the defendant or advise him, by some written communication, in a way so as to make it reasonably probable that the defendant will receive actual notice.

Wuchter v. Pizzutti, 276 U.S. 13, 19 (1928).  In Mullane v. Central Hanover Bank and Trust Co., 339 U.S. 306 (1950), the United States Supreme Court held that due process requires “notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” Id. At 314.
VI. CONCLUSION


As required by RCW 46.64.040, service of the summons was made upon Washington’s Secretary of State.  In further compliance with RCW 46.64.040, a copy of the notice of Service upon the Secretary of State, along with a copy of the summons, plaintiff’s affidavit of compliance, and the affidavit of attorney, were sent by certified mail, return receipt requested, by the plaintiff to the defendant at defendant’s last known address.  The letter, sent certified mail, return receipt requested, was received and signed for by the defendant on November 2, 1990.


Because service of process was made upon the defendants in full compliance with RCW 46.64.040, and because no evidence has been presented showing that service of process was improper, plaintiff’s motion should be granted.

Dated this _____ day of March, 1992.

THOMAS J. CHAMBERS

& ASSOCIATES

_____________________________________

THOMAS J. CHAMBERS,

WSBA 2580

Attorney for Plaintiff

